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ABSTRACT Did states misuse international legal emergency provisions during the COVID-
19 pandemic to justify human rights abuse or did they follow international human rights
law? Many governments restricted citizens’ freedom of movement, association, and assem-
bly during the crisis, raising questions about states’ commitments to international human
rights law. Some states used derogations to communicate temporary suspension of inter-
national legal provisions in a proportional and non-discriminatory manner, while others did
not. We explore the dynamics of democratic backsliding and derogation use during the pan-
demic. We find that backsliding states were more likely to issue human rights treaty deroga-
tions. These derogations had mitigating effects once issued. Backsliding states that issued
derogations were more likely to communicate restrictions and were less likely to issue abu-
sive and discriminatory policy during the pandemic. Derogations helped temper abuse in
states not experiencing backsliding. However, derogations did not always protect against
abuse and media transparency in backsliding states. These results lend support to the use
of flexibility mechanisms in international law and find that most states did not use emer-
gency derogations to heighten human rights violations. The study contributes to the un-
derstanding of how international legal measures may help mitigate elements of democratic
backsliding during times of crisis.
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There is an old adage, more recently quoted by John F. Kennedy, that crisis is dan-
ger combined with opportunity. The COVID-19 pandemic certainly was a health crisis.
According to the World Health Organization, there were over 770 million cases and
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7 million deaths attributed to the virus globally (World Health Organization, 2023).
Governments around the world had the opportunity to misuse emergency provisions
during the pandemic to consolidate power and repress their peoples. Some states took
up this opportunity. Angola, for example, used military and police personnel to impose
lockdown policies. While enforcing these policies, police killed at least seven people
early in the pandemic, most of whom were children (Al Jazeera, 2020). Amnesty Inter-
national condemned the killings, commenting that, “A state of emergency is no excuse
for such outrageous human rights violations” (Amnesty International, 2020b).

While research has explored democratic backsliding during the pandemic and gov-
ernment repression (Grasse et al., 2021), its effect on human rights (Adhikari et al., 2024)
and the behavior of backsliding states within international organizations (IOs) (Mey-
errose & Nooruddin, 2023), we know less about how backsliding impacts engagement
with international human rights treaties. This study extends research by exploring the
dynamics between democratic backsliding, international legal behavior, and human
rights. We ask: did backsliding states abuse states of emergency and international
human rights law during the pandemic? While some scholars warned of the risk of
emergency powers leading to abuse (Scheinin, 2020), we do not yet know if deroga-
tions increased the risk of human rights abuse during the pandemic.

First, we descriptively explore the phenomena of pandemic-era democratic back-
sliding and international human rights treaty participation. Combating the pandemic
required extraordinary health measures; derogations in international law authorized
states to temporarily suspend their international treaty commitments to provide them
with flexibility while responding to this crisis. By declaring a state of emergency and
formally derogating from international human rights treaties, states could acknowl-
edge that their pandemic measures were temporary, necessary, and proportional, with
an aim to restore normalcy as soon as possible. We first ask whether experiencing pan-
demic democratic backsliding impacted states’ use of such derogations—were states
experiencing democratic backsliding still abiding by their international legal obliga-
tions? How did the presence or absence of derogations impact human rights practices
in derogating states, and was this substantially different from states not experiencing
democratic backsliding? Using data from the Varieties of Democracy PanDem dataset
and the Oxford COVID-19 Government Response Tracker, we find that backsliding
states were more likely to issue human rights treaty derogations. Our findings also sug-
gest that the derogations had some mitigation effects once issued. Backsliding states
that derogated were less likely to issue abusive and discriminatory policies. Backslid-
ing states not following international legal procedures were more likely to utilize dis-
criminatory measures and were likely to engage in major violations of non-derogable
rights such as right to life, freedom from torture, and freedom of thought, conscience
and religion. Non-backsliding states that derogated also seemed to have mitigation ef-
fects across some measures, decreasing their risk of discriminatory policies. However,
derogations did not always protect against abuse and media transparency in backslid-
ing states. Overall, while the pandemic provided reasons for concerns for deepening
autocratization in many countries, our results show that even in states where such
democratic backsliding was unfolding, governments were not completely dismissive
of the international dimensions of democracy, human rights, and rule of law. Backslid-



ing states issuing derogations did not, overall, use that opportunity to systematically
abuse human rights.

Our findings make two main contributions to the literatures on human rights, inter-
national law, and democratic backsliding. First, we find that international legal mech-
anisms such as derogations did provide some protection against human rights abuses
during the pandemic, even in states experiencing democratic backsliding. This finding
speaks to scholarship on international legal compliance (Conrad & Ritter, 2019; Hille-
brecht, 2014), showing that treaty actions that allow for temporary suspension of legal
obligations do not always contribute to more violations and abuse. Second, our results
show that democratic backsliding states are still interested in appearing as legitimate
members of the international community, take actions to protect their reputations, and
project transparency to international audiences during times of crises. These results
have important implications for how the international community may be able to pre-
vent further autocratization in backsliding states.

Below, we first explore the purpose of derogations in international law and the land-
scape of backsliding states at the start of the pandemic. We then elaborate on our expec-
tations regarding state transparency and the use of international mechanisms during
the pandemic. After testing these expectations, we conclude with implications for the
study of international law and democratic backsliding.

Pandemic-era Democratic Backsliding and Treaty Behavior

Combating a deadly virus like COVID-19 required extraordinary public health measures
that often conflicted with personal rights and freedoms. Globally, IOs were confronted
with how to situate the crises within global governance and human rights frameworks
(Comstock, 2024), as were national level governments (Chaudhry et al., 2024). One way
that states navigated the pandemic was to enact emergency measures. Internationally,
states could commit to these emergency provisions via treaty derogations. Treaty dero-
gations, or temporary suspensions of states’ international treaty commitments, are in-
tended to allow flexibility to states while they are experiencing a crisis—which could be
civil conflict, natural disaster, or a public health crisis. Derogations provide vital infor-
mation to international and domestic monitoring bodies, interest groups, and advocates
about which rights are suspended, for how long, and the reasoning behind these sus-
pensions. This information allows actors—at least in principle—to challenge measures
that are excessive, vague, or outlast the in- tended time frame of their implementation
(Helfer, 2021). The International Covenant on Civil and Political Rights (ICCPR) is the
only treaty with universal UN membership that requires states to issue derogations
when human rights are suspended during times of crises, making it the main focus of
our empirical analysis. The ICCPR places clear limitations on state actions when dero-
gating, including that they must be proportionate, non-discriminatory, and temporary.
It also specifies certain rights as non-derogable and outlines a formal procedure for
derogation: the emergency must be formally declared and the UN Secretary General
must be notified.

Extant research on derogations has examined the kinds of states that are more likely
to utilize them and the conditions under which they do so (Burchill, 2005; Hafner-



Burton et al., 2011). This research finds that democracies are more likely to issue deroga-
tions and other post-commitment actions related to human rights treaties (Comstock,
2019; Simmons, 2009). Though the most frequent derogators are stable democracies
and countries where domestic courts can exercise strong oversight of the executive
and hold them responsible for breaches of human rights agreements, derogations—
especially in the context of a long-lasting event such like a pandemic (Helfer, 2021;
Lebret, 2020)—are more concerning because of the tendency of some countries to turn
into “serial derogators” These countries generally derogate “without providing infor-
mation about rights restrictions and in multiple consecutive years” (Hafner-Burton et
al., 2011, p. 675). Other research has also found that governments frequently violate
both derogable and non-derogable rights (Richards & Clay, 2012). This paper builds
on research by examining the dynamics between democratic backsliding and state be-
havior as it relates to international human rights law derogations. Extending analysis
to democratic backsliders allows us to understand how regimes experiencing demo-
cratic erosion or authoritarian resurgence might engage with these international legal
actions.

Global democratic backsliding was already in motion when the pandemic spread in
March 2020 (Lithrmann & Lindberg, 2020; Maerz et al., 2020). As of 2019, the share of
countries experiencing democratic erosion more than doubled in the past decade com-
pared to the decade before (IDEA, 2019), with only 8% of the world’s population living
in countries becoming more democratic (Lithrmann & Lindberg, 2020). Democratic
backsliding is a particular subset of such erosion involving the intentional weakening
of checks and balances, and the curtailment and rollbacks of civil liberties, political
rights, personal freedoms, and a broad swath of human rights. Figure 1 demonstrates
that North America and Western Europe generally had low risk of democratic backslid-
ing during the pandemic. However, this does not indicate that there was no backsliding
occurring. Researchers point to election manipulation and executive overreach in the
United States as examples of democratic erosion (Williamson, 2023) and the European
Union has responded via sanctions to curb democratic backsliding of member states
(Blauberger & Sedelmeier, 2024). The higher risk areas included parts of South Amer-
ica, across Africa, India, and some parts of Eastern Europe and Southeast Asia. Overall,
pandemic-era democratic backsliding was a global phenomenon. Figure 2 depicts states
that issued pandemic-related derogations to the ICCPR. Most states do not issue dero-
gations even during times of emergency, so the determinants of when they are issued
is important to understand. Geographically, derogations were issued across different
regions including South America, Africa, Eastern Europe, and some parts of Asia. They
were not generally issued across North America or Western Europe.

International Human Rights Law, Democratic Backsliding, and
Transparency in Crises

Legal scholar Thomas Ginsburg recently issued a call for international institutions and
international human rights law to “be engaged in the promotion, support, and disci-
plining of democracy” He argued that even though there is no “right to democracy” in
international law, these actors are the best equipped to protect it against democratic
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backsliding (Ginsburg, 2021, p. 136). In a similar vein, in response to global trends of
democratic backsliding, some states have called for an increase in transparency in in-
ternational human rights law. The Netherlands, for example, outlined a goal of states
to “acknowledge one’s own shortcomings” and the “challenges that they face in the
realm of human rights and treaty compliance” (Ministry of Foreign Affairs, 2023, p.
13). In this paper, we explore the relationship between international human rights law
engagement and democratic backsliding. Rather than looking to what determines and
potentially prevents democratic backsliding, we seek to understand whether backslid-
ing in turn shapes how states participate within the international human rights regime,
and specifically whether the decline in democracy means a heightened and opportunis-
tic abuse of international human rights law. From the literatures on international law,
reputation, and democratic erosion, we draw several expectations about these dynam-
ics.

State regime type matters when exploring human rights and human rights law com-
mitment. Democracies are more likely to ratify key human rights treaties (Simmons,
2009) and generally intend to comply with them (Chayes & Chayes, 1993; Simmons,
2009). When non-democracies ratify human rights treaties, they “seldom keep their
promise” of compliance (Von Stein, 2016). Though we know that autocracies do partic-
ipate in international human rights law through commitment and other legal actions
following ratification (Boyes et al., 2024; Comstock & Vilan, 2024), treaty participation
may be entirely strategic on the part of non-democracies. Such states may only ratify
treaties to signal their resolve to domestic opposition groups (Hollyer & Rosendorff,
2011).

While there exists robust research on the relationship between regime type and
international treaty ratification and compliance, we know much less about what demo-
cratic backsliding means for human rights law engagement. However, existing re-
search on regime transitions, human rights compliance, and commitment are informa-
tive for our expectations. Regime transition matters along several important fronts.
Regimes transitioning toward democracy, or democratizing, are more likely to use
the international human rights regime as a means of legitimation (Moravcsik, 2000),
including through treaty commitment (Comstock, 2021). Though new democracies
are more likely to commit to broad human rights conventions more quickly, they are
also more hesitant to commit to human rights treaties with more demands (Dai &
Tokhi, 2023). Regimes transitioning away from democracy—or experiencing demo-
cratic backsliding—are found to repress human rights more. Davenport (1999), for ex-
ample, finds that the transition towards autocratization has a significant and positive
impact on repressive behavior while democratization promotes more open governance.
The strength of domestic democratic institutions, in particular, is important for these
findings (Hill & Jones, 2014). Meyerrose (2020) argues that if IOs promote some do-
mestic institutions but not others, backsliding can occur when domestic executives are
empowered above other institutions. In examining democratic backsliding and human
rights more specifically, Adhikari et al. (2024) find strong statistical support that demo-
cratic backsliding harmed human rights. The authors found that the degree or intensity
of backsliding along with the length of the backsliding period contributed to further
chances of human rights violations. Ginsburg (2019) suggests that international and



regional courts may be a means for activists to resist the spread of national-level demo-
cratic backsliding.

During times of crises, states may have different motivations about protecting their
reputation and signaling transparency to both domestic and international audiences.
Transparency about human rights can come in many forms, including clear websites, in-
formation about policy, and navigable institutions (Creamer & Simmons, 2013). Trans-
parency can be a dimension of institutional design in international law (Bianchi & Pe-
ters, 2013) that impacts compliance with human rights law through increasing the un-
derstanding of norms and expectations (Chayes & Chayes, 1993), and can shape the per-
ception of international institutions and governments during times of crises (Bruemmer
& Taylor, 2013). In the context of international disasters, there has been an increasing
push to provide information about the disaster and government response, though trans-
parency is often provided only when a certain threshold of severity is reached (Riccardi,
2018).

Bringing these literatures together, we expect that states that issue derogations are
more willing and capable of communicating to domestic and international audiences
about potential and real rights restrictions during the COVID-19 pandemic. Concerns
about international reputation often shape behavior and are connected to the desire to
obtain certain goals—these usually include some form of aid, trade, membership and
holding office in IOs, and receiving higher rankings on performance indicators (Bush
& Zetterberg, 2021; Kelley & Simmons, 2019; Levitsky & Way, 2010). Generally, when
countries seek cooperation from the international community, they seek external legit-
imacy (Kelley, 2012) and will consequently abide by legal and normative commitments
to uphold human rights and rule of law. Public international commitments, such as
compliance with the ICCPR, can thus be an important way for states, especially those
backsliding, to signal their intent to the international community, to agree to respect
these rights moving forward.

However, not all states are interested in protecting their international reputation.
Despite the widespread acceptance of the liberal international order after the collapse of
the Soviet Union, the contracting boundaries of this Western order in recent years has
changed how states weigh the risks of violating liberal norms (Cooley & Nexon, 2020).
There has been an increase in the number of states contesting this order. Many have
alternative patron states such as Russia and China, and they have little concern about
protecting their reputations in front of Western states (Benabdallah, 2019; Hackenesch
& Bader, 2020). These states may choose to avoid derogating simply for the purpose of
signaling that they do not accept international human rights regimes.

We posit that backsliding without derogating signals that the national government
does not value its international reputation or is not institutionally capable of commu-
nicating transparently about potential and real restrictions and abuses during the pan-
demic. In other words, we expect that we can learn about international signaling and
state behavior by examining the dynamics of how backsliding states used international
law during crisis. Examining behavior during the COVID-19 pandemic will provide in-
sights into state signaling and intentions during the crisis.

From these literatures, we draw several hypotheses:



Table 1: Expectations about state transparency and practices during COVID-19

Derogation No derogation
Backsliding Transparency about Low/no transparency about
restrictions and violations restrictions and violations

Motivations: Legitimation and ~ Motivations: Leader not

reputation concerns concerned about reputation
backlash
No backsliding High transparency about Limited/no transparency
potential restrictions and about restrictions and
violations violations

Motivations: Strong rule of law  Motivations: Limited concern

and valuation of international ~ about reputation backlash and

regime limited valuation of
international regime

H,: States experiencing democratic backsliding will be more likely to issue
derogations.

H,: States experiencing democratic backsliding will be more likely to abuse
human rights.

H,: States experiencing democratic backsliding that also issue derogations
will be less likely to abuse human rights than states that only backslide.

To test these expectations, this paper conducts a series of quantitative analyses fol-
lowed by a qualitative examination of illustrative cases mapping on to each quadrant of
Table 1. From these series of tests, we provide a deeper understanding of motivations
and behavior of states during times of a health crisis and global threats to democracy.

Methods and Data

We first quantitatively explore the dynamics between democratic backsliding, human
rights treaty activity, and human rights behavior by creating a set of Bayesian regres-
sion models and generating predictions for typical or average countries, which allows
us to better isolate the associations between different elements of state behavior. We
include three sets of models that examine (1) the probability of treaty derogation during
COVID-19, (2) the probabilities of different types of COVID-19 policy responses, and (3)
the probabilities of different types of pandemic-era human rights responses. We look
at the results of all three sets of models across four key conditions: states that did and
did not face the risk of democratic backsliding and states that did and did not derogate
from treaty obligations.



Variables included in models

We use weekly data from March 11, 2020 to June 30, 2021 for 139 countries during the
first 69 weeks of the pandemic. Table 2 lists the main variables we used across our
models. To measure democratic backsliding, we use the Pandemic Backsliding Index
(PanBack) from the Varieties of Democracy (V-Dem) project (Coppedge et al., 2022;
Edgell et al., 2020). PanBack measures the risk of democratic backsliding specifically
during the pandemic, assessing how state responses to the pandemic violated demo-
cratic standards, based on the severity of different kinds of human rights violations.
PanBack ranges from o to 1, with high values representing greater risk of backsliding.
Following V-Dem, we dichotomize values and consider PanBack scores above 0.3 as
high risk.

We measure treaty activity with a binary indicator of whether a state had formally
suspended its ICCPR treaty obligations through derogation during a given week. We
collected and coded this data from the United Nations Treaty Collection (United Na-
tions, 2023). Finally, we include several other variables associated with both pandemic-
era backsliding and derogations. We use four measures of pandemic severity each week:
new cases, cumulative cases, new deaths, and cumulative deaths (World Health Orga-
nization, 2023). We also include weekly measures of specific government public health
policies (Hale et al., 2021) and quarterly measures of the severity of human rights and
policy outcomes (Edgell et al., 2020). We capture a state’s general respect for the rule
of law and transparency in enforcement with V-Dem’s Rule of Law Index. Because this
value is only reported annually, it acts like a country-level fixed effect in our models,
representing the overall level of respect for the rule of law in a state over time. To ac-
count for differences in pandemic responses over time, we also include a weekly time
trend.

Modeling strategy

We use a Bayesian approach to explore the uncertainty associated with state behav-
ior during the pandemic—we include detailed specifications of our models, priors, and
sampling strategy in the appendix. For binary outcomes, we use logistic regression; for
categorical outcomes, we use ordered logistic regression. Both of these families of mod-
els provide coefficients on a logged odds scale, which can make interpretation difficult.
To aid in the interpretation of results, we calculate conditional predicted probabilities
by holding all explanatory variables constant (representing a typical country/week) and
varying only derogation status and backsliding risk. We then calculate the contrasts
between these predicted probabilities to determine the average differences associated
with derogations and backsliding. We present these predicted probabilities graphically
where possible, and we include the complete log-odds-scale results in Tables A1-A3 in
the appendix. Rather than reporting individual point estimates, we report 95% credible
intervals. We also report the posterior probability that the predicted contrasts between
derogation status and/or backsliding risk are above or below zero.



Table 2: Sources for outcomes and explanatory variables

Variable

Description

Source

Democratic backsliding

Pandemic Backsliding
Index (PanBack)

Treaty activity
ICCPR derogation

Other variables

New and cumulative
COVID deaths and cases

Rule of law index

Emergency public health
measures

Human rights and policy
outcomes

0-1; higher values represent
greater risk of backsliding; > 0.3
considered high risk

Binary indicator

Counts

o-1; higher values represent
greater respect for rule of law

Binary indicator

Ordered categories for the severity
of abuses

Varieties of
Democracy
PanDem

UN Treaty
Collection

World Health
Organization

Varieties of
Democracy

Oxford
COVID-19
Government
Response
Tracker

Varieties of
Democracy
PanDem
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Analysis
Explaining COVID-19 derogations

We first explore whether backsliding states are more likely to issue derogations from
international human rights treaties. Figure 3 presents the odds ratios from a model pre-
dicting ICCPR derogations (complete results are in Appendix Table 1). States that ex-
perienced pandemic backsliding were nearly four times more likely to file derogations
(ef =377, p[eﬂ > 1] = 0.93). This is distinct from states with strong domestic institu-
tions as measured by the rule of law index, which was positively associated with the
probability of derogation, but not statistically significant (f = 1.56; p[ef > 1] = 0.86).
Looking at the measures of health crisis, a one standard deviation increase in new and
cumulative COVID cases is associated with a 75% and 87% decrease in the likelihood of
derogation, respectively. In contrast, an increase in new and cumulative COVID deaths
is associated with a ~50% higher and a nearly three times greater likelihood of deroga-
tion, respectively. Taken together, we see that more severe measures which captured
increased intensity of both (1) democratic violations contributing to backsliding and
(2) COVID deaths were the indicators that prompted states to issue pandemic-related
derogations. Backsliding states were more likely to issue derogations to the ICCPR,
limiting legal obligations to international human rights law during the pandemic.

[eﬂ =3.77; p(eP > 1) =0.93]
Pandemic backsliding index (PanBack) ———————

[eﬁ =1.56; p(eP >1) =o.86}
Rule of law index — i ——

{eB=O.25;p(eB<1) =o.95}
New cases (standardized) —————————

[eB =0.13; p(eP < 1) =1.oo}

Cumulative cases (standardized) @
{eﬁ =1.58; p(eP > 1) =o.97]
New deaths (standardized) —a—
{eﬁ =2.88; p(ef > 1) =1.00]
Cumulative deaths (standardized) —am—
0.01 0.10 1.00 10.00
Oddsratio

Point shows posterior median; thick lines show 80% credible
interval; thin black lines show 95% credible interval

Figure 3: Odds ratios for coefficients from logistic regression model predicting the probability of deroga-
tion from the ICCPR
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To explore whether democratic backsliding had an overall impact on legal behavior
toward international human rights treaties, Figure 4 descriptively shows the count of
all human rights treaty actions by states, divided by type of filing. Derogations are
overwhelming the most common type of international treaty action issued during the
pandemic. In the appendix, we run a model that predicts non-derogation actions (such
ratifications, reservations, and declarations) using the same covariates used to predict
ICCPR derogations, and find that the rule of law index is the only factor that signif-
icantly predicts non-derogation human rights treaty actions—backsliding is not sub-
stantially associated with other kinds of treaty actions. Examining these treaty actions
as a dependent variable allows us to test whether democratic backsliding states partici-
pated with international law, broadly, in different ways from their counterparts and/or
had a unique set of behaviors with more critical legal actions such as derogations.These
findings together may indicate that for general, non-emergency legal actions, strong
domestic rule of law and institutions generally matter for international legal behavior,
but during times of crisis, other factors are at play. Backsliding behavior did not shape
states’ legal engagement with all human rights treaties—rather, states specifically and
uniquely responded to the pandemic with targeted derogations.
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Figure 4: Counts of human rights treaty actions from March 2020-June 2021

Explaining COVID-19 restrictions

Next, we examine how backsliding risk and derogation behavior are associated with
different types of emergency policies. Figure 5 presents the conditional predicted prob-
abilities of different levels of enforcement of internal movement, public transportation,
and stay-at-home emergency measures in a typical country-week. A consistent pattern
of government responses emerges across all three types of emergency measures. For
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internal movement (Figure 5, panel A), states with a low risk of backsliding that did
not derogate had the highest probability (34-36%) of not imposing any travel restric-
tions and the lowest probability (44-46%) of having strict restrictions in place. Low-
backsliding-risk states that derogated, in contrast, were substantially more likely to
have restrictions in place and far less likely to have no or minimal restrictions. Among
states with a high risk of backsliding, the pattern of the probability of imposing inter-
nal movement restrictions for non-derogating states appears relatively similar to the
pattern in low-risk, derogating states, with a 56—-64% chance of imposing restrictions
for non-derogating states. For backsliding states that derogated, having restrictions in
place is overwhelmingly the most likely outcome with a probability between 84-98%,
with both no measures and recommendations to not travel only 1-8% likely.

The predicted probabilities for public transportation measures and stay-at-home re-
strictions demonstrate similar patterns (Figure 5, panels B and C). Non-backsliding,
non-derogating states are the most likely to have no emergency measures (46-49% and
26—28%, respectively) and least likely to impose the harshest restrictions (14-16% and
4-5% respectively). For non-backsliding states, having a derogation in place is associ-
ated with a substantially higher probability of requiring the closing of transportation
systems (30-38%; twice as likely) and requiring residents to stay home (21-28%; nearly
two-thirds as likely). States with a high risk of backsliding that do not derogate ap-
pear roughly similar to non-backsliding, derogating states, while high-risk states that
derogated are the most likely to require closing (42—-68%) and the least likely to have no
emergency measures at all (7-17%). Derogations appear particularly important for stay-
at-home measures, which are the most individualized of the three emergency measures
here (i.e. residents are constrained to their homes vs. prohibited from traveling between
cities or using public transportation). More democratic, non-backsliding states appear
hesitant to impose requirements to stay-at-home, and the states that did so reinforced
this emergency violation with a derogation. States at greater risk of backsliding were
more willing to impose these restrictions without derogations, and those that derogated
had the highest probability of strict emergency measures.

There is a consistent pattern across the four types of states: low-risk, non-derogating
states have the lowest probability of imposing any emergency measures; high-risk,
derogating states have the highest probability of imposing strict measures; low-risk,
derogating states and high-risk, non-derogating states have roughly similar probabil-
ities of the strictness of emergency measures. This could indicate that at a baseline,
backsliding states were more willing to enact restrictions than their non-backsliding
counterparts. It can also imply that both low-risk and high-risk states used deroga-
tions as a method to enact stronger pandemic measures, signaling that they were either
taking the pandemic more seriously, or possibly using derogations as cover for using
stronger restrictions (Chaudhry et al., 2024).

Explaining COVID-19 human rights violations

While there is a consistent pattern in how democratic backsliding and treaty actions are
associated with pandemic-related emergency measures, there is much more variation
in how democracy and derogations influence a state’s respect for human rights during
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Figure 5: Predicted probabilities of imposing emergency policies across states with low and high risks of
democratic backsliding and derogation status
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the pandemic. Figure 6 presents the conditional predicted probabilities of different
types of human rights violations in a typical country-week.
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Figure 6: Predicted probabilities of violating human rights across states with low and high risks of demo-
cratic backsliding and derogation status

25-28%
The vertical slices of the bars depict 500 posterior samples; the fuzziness represents the

uncertainty in category boundaries. 95% credible intervals are shown as ranges in each category

We find strong support for our hypothesis that states with a high risk of backsliding
are more likely to abuse human rights. Earlier, we found that backsliding states had a
higher baseline than non-backsliding states for imposing pandemic-related emergency
measures. We find similar trends with human rights abuses. In all the human rights
outcomes we observed, states with a high risk of backsliding have a substantially high
probability of human rights abuses. For instance, states with a low risk of backslid-
ing have more than a 9o% probability of imposing discriminatory policies, while states
with a high backsliding risk only have a 45-53% chance of seeing no discriminatory
policies, and have high probabilities of minor, moderate, or major violations. Viola-
tions of non-derogable rights are exceptionally rare in non-backsliding states (with a
95-100% chance of no violations), while such abuses are predicted to occur a quarter to
half of the time in backsliding states. States with a low risk of backsliding also see lower
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probabilities of abusive enforcement and media restrictions than their high-risk coun-
terparts. Backsliding states are more likely to not specify time limits for emergency
measures, though the difference is less visually striking than the other human rights
outcomes in Figure 6—states at risk of backsliding are 3—10 percentage points (for states
with no derogations) or 4-26 percentage points (for states with derogations) percent-
age points more likely to have no time limits than states with low risk of backsliding
(p[A > 0] = 1.00). Perhaps not surprisingly, states that experienced backsliding were
significantly more likely to use discriminatory policy and media restrictions during the
pandemic.

Derogation status interacts with backsliding risk—among states with a high risk
of backsliding, derogation is associated with better outcomes for several of the hu-
man rights violations we modeled, providing partial support for our third hypothesis.
Among states at risk of backsliding, those that do not derogate have a range of probable
levels of implementing discriminatory policies (Figure 6, panel A) and only a 45-53%
probability of no violations, while those that do derogate have a nearly 100% chance of
avoiding discriminatory policies. The difference is similar for abusive enforcement (Fig-
ure 6, panel C). States at risk of backsliding are most likely to engage in minor (~25%)
or moderate (~33%) abusive enforcement regardless of derogation status, but the distri-
bution of possible outcomes shifts substantially at the extremes when states derogate.
The risk of major abusive enforcement drops from 21-26% to and the probability of no
violations jumps from 16-21% to 25-45% for derogating states. The difference appears
similar—though not significant—for the violation of non-derogable rights. Derogating
backsliding states are roughly five percentage points less likely to violate these rights,
but the difference is not significant (p[A > 0] = 0.75).

Derogation status also matters for the risk of not having time-limited emergency
measures. For backsliding states, derogation is associated with a 4-19 percentage point
higher probability of having time limited measures (p[A > 0] = 0.94), while in non-
backsliding states there is a 16—20 percentage point difference, which is larger and more
precise (p[A > 0] = 1.00). This difference can be directly attributable to derogations,
since the derogation process requires that states specify time limits for their emergency
measures.

Some trends go against our expectations. Media restrictions are the only human
rights outcome where derogations do not behave as expected for backsliding states—
states that do not derogate have an 87-92% probability of major media restrictions and a
96-100% chance of major restrictions when derogating. We hypothesized that derogat-
ing and backsliding states would care about legitimation and reputation, but it seems
that these concerns do not apply to censorship and media restrictions. Derogations
are associated with better human rights outcomes in states with a low risk of back-
sliding for all measures except abusive enforcement, where the probabilities of minor,
moderate, and major violations increase by 3-10 percentage points (Figure 6, panel C).

A Closer Look at States by Derogation and Backsliding Behavior

In this section, we briefly examine four states as illustrative cases of varying derogation
and democratic backsliding behavior to better unpack how democratic backsliding and
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Table 3: Mini-cases categorized by derogation and backsliding behavior

Issued Derogations No Derogations
Experienced High Risk of Guatemala India
Backsliding ?
Did Not Experience High Armenia Hungary
Risk of Backsliding

@ PanBack > 0.3

derogation interaction (or lack thereof) may have influenced state behavior during the
pandemic. Earlier in the paper we posited that transparency about restrictions and vio-
lation would vary across states based on derogation and backsliding behavior. Table 3
situates the cases across backsliding and derogation status. Most states did not issue
derogations and did not experience high levels of backsliding. All of the states that
experienced high risk of democratic backsliding and issued derogations were from the
Central American or South America regions. The states that issued derogations but did
not experience a high risk of democratic backsliding were from a mix of regions includ-
ing South America, Central America, Asia, Eastern Europe, and Africa. We selected
cases that depict both regional variation and low/high risk of backsliding. Including
extreme cases should be an “easy test” of the influence of backsliding on human rights
violations and other behaviors if democratic backsliding has an impact. In addition
to the ICCPR, states also derogated from regional human rights treaties—the Ameri-
can Convention on Human Rights (ACHR) and the European Convention on Human
Rights (ECHR) (Istrefi & Humburg, 2020). Therefore, the mini-cases below examine
derogations to ICCPR, as well as the ACHR and ECHR, where applicable.

High risk of backsliding, Derogations present: Guatemala

On March 9, 2020, Guatemala became the first state to formally derogate from Articles
12 and 21 of the ICCPR, both of which concern the freedoms of movement, association,
assembly and demonstration (Peaceful Assembly Worldwide, 2021). Guatemala also
sent official notification of derogation to the Organization of American States (OAS)
on March 23, 2020, stating the government’s intention to derogate from Articles 15
and 22 of the ACHR (Ministerio de Relaciones Exteriores de Guatemala, 2020). Article
15 guarantees the right of peaceful assembly, while Article 22 protects the freedom
of movement and residence. Counter to trends in many countries across the globe,
Guatemala notified the ICCPR before it sent notifications of derogation to the OAS,
demonstrating a clear commitment to the treaties and international law. In addition,
from the 10 states that derogated from the ACHR, only 4, including Guatemala filed
notification of derogations from the ICCPR (Istrefi & Humburg, 2020).

President Alejandro Giammattei was sworn in as President of Guatemala shortly
before the pandemic. Prior democratic governments failed to meet their mandate—in
2019, more than half of the population lived below the poverty line (Freeman & Perello,
2023). Corruption was another big concern—in January 2020, Transparency Interna-
tional ranked Guatemala as the fourth most corrupt country in the world. Holding
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office was often seen as lucrative not just for politicians but also for those financing
these leaders (Freeman & Perelld, 2023). Thus, while many domestic and international
observers were concerned about backsliding during his government, the pandemic also
exacerbated fears about the relationship between transparency and corruption.

During the pandemic, Guatemala maintained a low rate of contagion compared with
many other Latin American countries—which the government used to bolster its popu-
larity. The OHCHR even praised the work done by the Office of Indigenous Women and
the Ministry of Education for increasing support for indigenous children’s participation
in primary education. Between 2020-2023, there was a 7% increase in enrollment (49%
of which was among girls); moreover, the dropout rates decreased by 4% counter to
global trends during the pandemic (OHCHR, 2023). In January 2021, the Guatemalan
government requested derogations from two additional articles of the ACHR (Articles
13 and 16), and extensions to their previous derogations from Articles 15 and 22. Arti-
cle 16 of the ACHR—like Article 21 of the ICCPR—protects the freedom of association,
while Article 13 protects the freedom of thought and expression. Guatemala’s deroga-
tion from articles regarding freedom of thought and expression has been seen by some
as a concerning attempt to silence media criticisms of the government’s handling of
the pandemic (The Global State of Democracy Initiative, 2021). Human Rights Watch
accused the administration of hindering journalists’ access to public information (Mer-
cadal, 2024). This limited transparency also raised concerns about media freedom—
though the government itself has not targeted any journalists, the media was shut out
of various congressional sessions, making it unable to report accurately on the pan-
demic. Overall, though there were still causes for concern, Guatemala’s derogations
seemed to be lawful and generally proportionate, and the government engaged in fewer
rights violations than expected. The Central American nation was quick to communi-
cate its intentions to its treaty organizations, and in this case, the government’s desire
to communicate its intentions and maintain transparency may have provided a check
on the rate of backsliding.

However, corruption was considered to be the main reason undermining efforts to
fight the pandemic. Scholars noted that corruption during the pandemic “contributed
to a regression of democracy” (Mercadal, 2024, p. 225). Concerns about democratic
backsliding ultimately did not fully materialize—in August 2023, Bernardo Arévalo, a
centrist anti-corruption reformer, won Guatemala’s presidential runoff by a wide mar-
gin after an electoral process that nearly saw Arévalo’s party barred from competing.

High risk of backsliding, no derogation: India

To illustrate the interaction of a high risk of democratic backsliding and the lack of dero-
gations during the pandemic, we look at the case of India. According to Article 352 of
India’s constitution, India is only allowed to declare a state of emergency when its ter-
ritory is threatened “by war or external aggression or armed rebellion” (Constitution of
India, n.d.)—not in the case of public health crises. Despite having an extremely deadly
Delta wave of Covid-19 cases during the pandemic and the implementation of multiple
measures to protect a sixth of the world’s population, India did not derogate from any
treaties. Without derogations, there is an absence of sunset clauses that typically en-
sure that there is an end to the measures a country implements during an emergency.
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Thus, many measures disregarded ICCPR provisions that should have been protected
even in a state of emergency.

When India went into lockdown in March 2020, the government only provided a
four-hour notice—this violated ICCPR Article 19, the right to seek and receive informa-
tion, including early warnings of national measures like the lockdown. Further, the
CESCR General Comment No. 14 says that “access to information concerning the main
health problems in the community, including methods of preventing and controlling
them” is also a guaranteed right (Amnesty International, 2020a). The lack of notice
stranded a large number of migrant workers in cities, far from their homes in rural ar-
eas, with no transportation. Many of these workers died while trying to walk hundreds
of miles back to their villages (Chaudhry & Prasad, 2020).

As the pandemic progressed, the Bharatiya Janata Party (BJP)-led government used
the pandemic measures to hasten backsliding. The government paid little heed to tech-
nical and scientific advice (Mukherji, 2020). Instead, the BJP government used its insti-
tutional power to shut down dissent, especially from media, civil society, and lawyers.
For instance, many measures disproportionately impacted journalists’ ability to work
(ICNL, 2021). While these measures may have been intended to prevent misinforma-
tion, they were used to suppress journalists and activists. The government also used
restrictions to arbitrarily arrest and detain opponents to the regime—including those
protesting the government and its Hindu nationalist policies (Yasir & Schultz, 2020).
Subsequent to their arrest, detainees had limited access to legal counsel, which led to
their continued detention. Many measures also violated the right to privacy. Con-
cerns over enhanced surveillance techniques arose after multiple leaks of personal in-
formation of infected peoples which has led to discrimination and even assault. These
measures led to cases of Muslims being assaulted, harassed, and denied medical atten-
tion or spikes in caste-based discrimination and violence during the pandemic (Ayyub,
2020). Ultimately, many scholars and policymakers argued that these measures were
used to tighten both the government’s grip on media as well as provide a justification
to centralize power (Mukherji, 2020).

In The Global State of Democracy 2021 Report, India had the most violations among
democracies experiencing backsliding. In the same year, Varieties of Democracy rel-
egated India as an “electoral autocracy,” CIVICUS coded India’s civil society environ-
ment as “repressed,” and Reporters Without Borders in its World Press Freedom Index
ranked India 161 out of 180 countries (Tripathi, 2023). Thus, over the course of the pan-
demic, India did not derogate from its treaty obligations, and its pandemic measures
were further used to tighten both the government’s grip on the media as a justification
to centralize power. These developments occurred in the context of India continuing
to maintain an independent relationship with Russia, despite pressure from the West.
India repeatedly abstained from UN resolutions condemning Russia, and India’s oil
imports from Russia also increased after Western sanctions against the country (Gross-
man, 2022a). Thus, analysts have noted that while India is not abandoning the liberal
international order, it has also ensured that by refusing to condemn Russia, it continues
to receive tangible economic and security benefits from Russia (Grossman, 2022b).
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Low risk of backsliding, issued derogations: Armenia

Armenia declared a state of emergency in March 2020 and promptly derogated from
both the ICCPR and ECHR. The declaration of a state of emergency in Armenia through
Decree No. 298-N on March 16, 2020, resulted in the suspension of certain constitu-
tional rights and freedoms, including freedom of movement and peaceful assembly
(ICNL, 2021). The derogations were later extended in accordance with international
law. Armenia also officially notified the Secretary General of the Council of Europe
(COE) of possible derogations from the obligations of Armenia under the Convention
(Council of Europe, 2020a). On the 16th September 2020, Armenia withdrew all dero-
gations and returned to full compliance with ICCPR (Peaceful Assembly Worldwide,
2021).

Unlike countries experiencing a high risk of backsliding, the Armenian government
worked with civil society representatives and the media to formulate pandemic mea-
sures pertaining to them (Council of Europe, 2020b). These recommendations were
subsequently incorporated into a government decree adopted on 24 March 2020, re-
vising the restrictions, which was welcomed also by the Organisation for Security and
Cooperation in Europe (OSCE) Media Freedom Representative, as well as commended
by the Armenian media (Council of Europe, 2020b; OSCE, 2020). Furthermore, in its
State Reply to the COE on April 13, 2020, the government declared that the restrictions
of media activities became void. The rationale was that the Armenian government was
highly confident “in the information on COVID-19 provided by official sources among
population and a responsible behavior of the media during this period” (Council of Eu-
rope, 2020b). Thus, unlike many other countries, media restrictions were lifted shortly
after the state emergency was declared.

Armenia’s derogations, and transparency not just with the treaty bodies, but also
to the COE, as well as respect for media freedoms during this period can be explained,
at least in part, by its increasing pivot to the West and desire to engage with the lib-
eral international order. Russian-Armenian relations have been in decline, and there
have been increasing discussions about Armenian desire to seek EU candidacy, break-
ing decades of affiliation with Russia (Castillo, 2024). After repeated Russian passivity
over Azerbaijan’s offensives into Nagorno-Karabakh, Armenia froze relations with the
Russian-led Collective Security Treaty Organization, organized military exercises with
the US and expanded ties with democratic countries (Kucera, 2023). In December 2023,
the Armenian Foreign Minister hoped that Armenia would, “get as close to the Euro-
pean Union as the EU deems possible” (Castillo, 2024).

Low risk of backsliding, no derogations: Hungary

Since taking office in 2010, Hungarian Prime Minister Viktor Orban implemented a
number of constitutional and legal changes to consolidate his party’s control over the
country’s institutions. In March 2020, in response to the pandemic, his government
declared a national “State of Danger”—a special state of emergency (ICNL, 2021). Un-
der this State of Danger, in addition to quarantining and social distancing regulations,
and temporary closure of educational institutions, the government also increased po-
lice and military presence in the streets, border controls, and entry bans (ICNL, 2021).
It also restricted data protection rights mandated by the General Data Protection Regu-
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lation (GDPR), an EU agreement that regulates information privacy. These restrictions
allowed the government to use personal data of citizens without oversight (Massé et
al., 2020). However, in implementing these measures, the government never notified
the UN about its intent to derogate from the ICCPR.

The enforcement of these pandemic-related measures resulted in numerous viola-
tions of ICCPR and of derogation standards of non-discriminatory and proportional
measures. In addition, many measures also restricted media freedom. Under one law,
journalists who published “false” information about the pandemic or distorted govern-
ment narratives would be punished with five years in jail (ICNL, 2021). The government
also limited access to press conferences, only responded to media inquiries from pro-
government outlets, and banned local health representatives from talking to the media
(International Commission of Jurists, 2022). A 2022 report by the International Com-
mission of Jurists on Hungary noted that, “By exercising emergency powers in order
to justify the adoption of these measures, the government has failed to comply with
or adequately consider international law standards with which such measures clearly
conflict” (International Commission of Jurists, 2022). European Union Parliament law-
makers, in turn, demanded official punishment and denunciation of Hungary over some
of these laws (Cox, 2020).

Hungary’s brazen violation of not just the ICCPR, but also European regulations
such as the GDPR can be reflective of its increasing rift from the European Union (EU)
and its pivot towards Russia. Hungary buys billions of dollars in Russian oil and gas,
despite many in the West ceasing to do so after Russia’s invasion of Ukraine (Gavin et
al., 2024). Unlike other countries that voluntarily divested from Russian gas, Hungary
even struck new deals with Moscow (Gavin et al., 2024). Meanwhile, Orban has also
criticized EU sanctions on Russia and blocked EU financial assistance for Ukraine (Ridg-
well, 2024). However, Russia is not the only alternative source of goods for Hungary—
more recently, China has filled in this role. In 2023, Hungary was among the largest
global recipients of Chinese Belt and Road Initiative investment to finance a high-speed
railway from Budapest to Serbia (Ridgwell, 2024). Thus, the presence of alternative pa-
tron states may have emboldened Hungary to violate not just international, but also
European laws.

Discussion

The four case illustrations show how derogations had a mitigating effect both in states
experiencing democratic backsliding and those that did not. Derogating states in both
cases had concerns about maintaining international reputation and legitimacy, and
derogations helped them communicate their pandemic measures in a more or less
transparent manner. However, states not as interested in protecting their interna-
tional reputation, especially in the perspective of Western states, were less likely to
use derogations as a means to communicate their intentions about pandemic measures.
These states subsequently engaged in more abusive and discriminatory enforcement
of such measures. The dynamics illustrated in these cases overall support the purpose
of derogations in international law. However, state motivations for declaring deroga-
tions among states both experiencing backsliding or not are more complex and merits
further investigation.
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Conclusion

In this paper we set out to explore the dynamics between international legal engage-
ment via derogation and democratic backsliding. Given the global trend in democratic
backsliding and concerns about the robustness of democratic institutions, we examinde
how and why states used legal loopholes to limit their international human rights law
obligations. We argued that the interaction between these two phenomena could pro-
vide insights into state behavior based, in part, on transparency around crises.

The statistical findings indicate a few key takeaways. First, derogation behavior was
distinct from other types of human rights treaty legal behaviors during the pandemic.
States that did not typically submit treaty actions did so intentionally during the pan-
demic to signal the restriction of human rights obligations to the ICCPR. Second, back-
sliding states still engaged in signaling crisis restrictions on rights via the submission
of derogations. Democratic backsliders did not withdraw from participating with the
international human rights regime, they still saw some value in participating. Third,
backsliding was associated with increased odds of abusive and discriminatory practices
during the pandemic. Fourth, and importantly, the interaction between derogations
and backsliding appears to have potentially mitigated some of the abusive behaviors
during the pandemic.

What these findings point to is that democratic backsliding is a complex
phenomenon—states experiencing backsliding impose discriminatory policies and
abusive behaviors, but part of their institutional embeddedness remains invested, at
least in part, in communicating some of these problems and maintaining connections
with the international community around human rights. It is important to note that
this study maps behavior that occurred but it does not fully theorize or test why
backsliders were motivated to care about and submit derogations. We encourage
future research on democratic backsliding and human rights to more fully examine
backslider consideration of reputation, foreign policy during backsliding, and specifi-
cally international human rights law behavior during backsliding. Research might also
track how continued engagement with international human rights law might shape, or
mitigate, backsliding itself. Overall, this piece contributes to the understanding of how
neither derogation filing nor backsliding alone depict a complete picture of human
rights and legal behaviors during the pandemic. Looking at both practices together
helps us to understand how states operated in and signaled about their human rights
during the COVID-19 pandemic.
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